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Prologue: China - The Past Silk Road
• For over 2000 years, China’s economic relations with the world has been
symbolised and characterised by the historic, long standing, Silk Road.
• Throughout history, Eurasia converged with communication and trading
routes, establishing the ‘Silk Road’, where Silk was exchanged across the
globe. The 2000 years old Road extended across mountains and forests with
no national barriers or boundaries. It connected the greatest civilisations of
ancient empires in China, India, Persia, the Middle East and Italy. (Early phase
of globalization)
• Modern globalisation trends are catalysing global connectivity, and China is
offering to construct and renovate highways, railways, ports, pipelines, utility
grids and other infrastructure projects throughout Asia, Africa and Europe.
This multitrillion dollar scheme is referred to as the ‘One Belt One Road
Initiative’ (OBOR) or more recently labeled as the (BRI). The BRI Initiative
revives the Silk Road, but symbolises more than just physical connectivity; it
seeks to create the world’s largest platform for economic development and
social and cultural cooperation.
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BRI: Geography, Components and
Economic Cooperation
• The BRI Initiative has 2 prominent components: (i) the land based Silk
Road Economic Belt, which links China to Europe through Central and
Western Asia; and (ii) the sea based 21st Century Maritime Silk Road,
which connects China to Southeast Asia, Africa, and Europe.
• The BRI identifies 5 prime areas of sophisticated cooperation:
(i) Policy coordination through bilateral/multilateral mechanisms;
(ii) Connectivity, through building and upgrading infrastructure;
(iii) Trade facilitation, by simplifying customs clearance systems, reducing
trade barriers, simplifying foreign investment procedures and creating
more free trading zones (FTZ);
(iv) intensifying financial integration, by involving multilateral financial
institutions and promoting bilateral trade with China; and
(v) encouraging people-to-people exchanges through cultural and academic
exchanges, tourism and collaboration in education, arts, science and
technology, etc.
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BRI: Geography, Components and
Economic Cooperation
• In 2017, the BRI included 65 countries, representing 60% of the
global population, and about 40% of global GDP. It covered about ¾
of the world’s energy resources.
• By the first quarter of 2019, 125 countries and 29 international
organisations having signed 173 co-operation agreements.
• The goods trade volume between China and countries and regions
along the BRI exceeded 6 trillion USD between 2013 to 2018.
• The China-Europe freight trains, connecting China with 50 cities in 15
European countries, had made more than 14,000 trips by 30 March
2019.
• In terms of financial connectivity, China has signed currency swap
agreements with 20 countries and formed RMB clearing
arrangements with 7 countries.
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BRI: Financial and Legal Challenges
Funding & Financing: - Financial Needs and Framework

• In Asia alone, the overall need for national infrastructure
investment is estimated to be about US$ 8.22 Trillion for
the period between 2010 and 2020 according to the Asian
Development Bank.
• According to UNCTAD (2015) developing countries need
US$ 1.6-2.5 Trillion annually between 2015 and 2030. by
2018, China has invested more than US$ 70 billion into
BRI-related infrastructure projects.
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BRI: Financial and Legal Challenges
Funding & Financing: - Financial Needs and Framework
• China’s BRI Initiative will require at least US$ 20 Trillion in new
financing. China planned more than US$ 1 Trillion of investments in a
number of infrastructure projects under the BRI, by way of providing
loans to the countries involved at a low cost. BRI cooperation will cut
the costs of global trade by 1.1 to 2.2% and costs of trade along the
China-Central Asia-West Asia Economic Corridor by 10.2%. It will
contribute at least 0.1% of global growth in 2019.

• The BRI will be powered through Public Private Partnerships (PPPs)
and cross-border instruments, with the standard BRI financing model
of Chinese loans paying for Chinese contractors.
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BRI: Financial and Legal Challenges
Funding & Financing: - The Financial Institutions
• The Silk Road Infrastructure Fund: launched in February 2014, is a Chinaled US$ 40 Billion institution that invests in infrastructure projects.
• Green Silk Road Fund: In March 2017 private investors in China
established the Fund with an initial capital of 30 Billion Yuan or US$ 4.4
Billion. It is the first equity investment fund devoted to eco-environment
improvement and the development of eco-friendly photovoltaic clean
energy. BRI also focuses on environmental protection, desertification
control and clean energy resources.
• Asian Infra Investment Bank (AIIB): Founded in October 2014, the AIIB’s
registered capital is US$ 100 Billion. At its launch in January 2016, there
were 57 signatories to AIIB’s Articles of Agreement, and, in March and
May 2017, the Bank announced the approval of another 20 prospective
members. The AIIB is a new multilateral development bank.
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BRI: Financial and Legal Challenges
Funding & Financing: - The Financial Institutions
• New Development Bank (NDB): The NDB is a BRICS multilateral
development bank established in July 2014 by the 5 BRICS countries. The
bank’s initial capital is US$ 50 Billion, with an intention to increase capital
to US$ 100 Billion. The bank is headquartered in Shanghai.
• Chinese policy banks: By 2020, BRI projects could be worth US$ 8 Trillion.
Currently, the policy banks involved in the BRI projects are:
(i) China Development Bank,
(ii) Export-Import Bank of China,
(iii) Agricultural Development Bank of China.
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BRI: Financial and Legal Challenges
Legal Aspects:
• BRI requires legal and constitutional structures that cater for the complex,
sophisticated and unprecedented issues that will arise in direct
consequence of the varied legal, political, economic, cultural and religious
systems in the expanding BRI countries.
• The disputes will be of a high degree of sophistication. There will be
legislative gaps that may result in more targeted multilateral regulation
requiring the use of international law.
• Countries participating in the BRI fall under different regional international
organisations, such as the African Union, AfCFTA (African Continental
Free Trade Agreement), the European Union, the Shanghai Cooperation
Organisation and the Association of Southeast Asian Nations, their
domestic legislative and judicial activities may be restrained or otherwise
affected by such organisations. This raises issues of public and private
international law.
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BRI: Financial and Legal Challenges
Legal Aspects:
• The need to identify the level of protection of investors in the Initiative,
which will necessitate considering international treaties, domestic foreign
direct investment laws and contractual structures.
• BRI Large scale infrastructure projects are vulnerable to going off track
whilst being implemented with many suppliers and contractors over long
periods of time. The different legal frameworks, volatility of exchange
rates, potential incompatibility of technical specifications, differences in
trading terms and greater likelihood of political interference further
exacerbate the challenges in multi-territorial cross-border projects. Many
of these lead to challenges of delay, cost overrun or even un-bankability
of the projects.
• Changes in China’s as well as some BRI countries domestic priorities
towards a greener economy requires due consideration of the legal
implications for the environment.
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BRI: Present and Future Prospects
The Outcome of the Second BRI Forum (BRF) 25-27 April 2019:
• China hosted the 2nd BRF in Beijing on 25-27 April 2019. The 2nd BRF
identified a list of 283 deliverables in 6 categories. Most notably, these
categories include: (Initiatives taken by China; Bilateral and Multilateral
Instruments; Multilateral Cooperation Mechanisms; Investment Projects;
Financing and Loan Agreements; and Projects by Local Authorities and
Enterprises) and the following were established:
(1) The Green Silk Road Envoys Program for training of officials from participating
countries.
(2) The BRI Environmental Platform officially launched and the Belt and Road
Environmental Technology Exchange and Transfer Center was established.
(3) The Belt and Road customs information sharing platform.
(4) Established BRI Academic and Research Programs.
(5) The Industrial and Commercial Bank of China issued the first Belt and Road
Bankers Roundtable (BRBR) Mechanism and released the Belt and Road Green
Finance Index.
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Epilogue: The BRI and the Transformative
Future of Dispute Resolution
• From Dispute Resolution
Dispute Management
and services.

Dispute Avoidance
Efficient
Bespoke dispute resolution schemes

• Is there a need for a BRI-Specific Dispute Resolution Institution?
Can established arbitral institutions cater for the BRI disputes?
• The BRI will require legal, regulatory and institutional structures that
can efficiently deal with the complex dimensions of international
trade, insurance, financing, investment, banking and securities,
maritime and transport, environmental hazards, competition,
consumer protection, telecommunications and technology.
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Epilogue: The BRI and the Transformative
Future of Dispute Resolution

China’s SPC and Judicial Support
(2017 and 2018 Judicial Opinions: promoting
international arbitration, supporting party
autonomy , diversified ADR and limiting
invalidation of contracts, reciprocity and
establishing the SPC-ICEC)

Traditional Arbitral Institutions
Adapting to BRI Disputes?
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Epilogue: The BRI and the Transformative
Future of Dispute Resolution

The Processes
(Type, time, costs and
procedures)

The Neutrals
(diversity, cultural
awareness and sensitivity
(THIRD CULTURE arbitrators,
efficiency and expertise)
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The Providers
(Expertise, Neutrality,
Efficiency, and innovation)

The Practitioners & Courts
(3rd Generation
practitioners, supportive
judiciary, interdisciplinary
expertise, efficiency)
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Resolving BRI Disputes
– The ICC’s Innovation and Readiness
• The ICC’s global outreach and presence covers all major
commercial hubs along the New Silk Route.
• Construction and engineering disputes account for close to 25% of
all ICC arbitration cases, while the finance and insurance sectors
account for another 20%.
• The ICC is equipped and experienced in handling complex cases,
including high-value, multi-party, multi-contract and cross-border
disputes. Approximately 50% of all cases filed with ICC involve
three or more parties. Many of these are Chinese or Asian parties.
• The ICC considers mediation to be an intrinsic part of BRI DR
Policy. See ICC’s new Guidance on Mediation of BRI Disputes.
• The ICC established the BRI Commission and the Commission is
building a network of ambassadors across BRI countries.
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